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!
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<

GERALD C. MANN
AvrORNEY GENERAL

. Honorable A. A, Miller
' County Attorney

1 Hewton County

’ Newton, Texas

Dear 8ir: Opinion No. O~
: Re: 8 ficlency of

to whether the following of-:r complies yith the terms of Arti-
¢le 666-38 of Vsernon's Penal Bode of Texak vhen such order is

under attack in a cr prosgcutions
*Be it ; : 2y Mattox, County
Judge of Nevton\§oun y As hikve on this the 5th
day of June, A. D ! ot (3) copies of
an orde Court on June 5th
1938 turns and Certifying the re-
sult prohibiting the sale

hand and seal of office at
h day of June, A. D. 1939.

/8/ Csusey Mattox
County Judge Newton Co. Texas"

It 18 to be noted that Article 666-38 of Vernon's
Penal Code requires that the order of the commisaionsras'! court
declaring the result of a local option election and prohibit-
ing the sale of liquor shall be posted &t three public places
within the county or the political subdivision where the elec-
tion was held. This statute further provides that an entry by
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the county judge on the minutes of the cammissioners' court
‘showing this posting shall be prima facle evidence thereof.
Without considering other defects which this order might have,
it is our opinion that it does not comply with Article 666-38
- because 1t doed not show that the three postings vere made

- in public places as required by the statute. For all that
appears from the order the postings might have been made in
the office of the county judge or in some other place not pub-
lic. We have found no csse directly in point on this question
but in the case of Ladvig v. State, 51 8. ¥W. 390, arising

I",undcr our previous local option lav which had a statute sub-

. stantially the same @s that under eonsideration, the Gourt

.”j'laid; |

. "We hold that the order of the eounty J

‘must show the character of publication, how pub-
lished, end the required length of time; &nd that
the order here introduced was not in compliance
vith the statute, and did not conatitute & prima
fadle case contemplated by the statute; and that
the court in the absence of any other proof on the -
subject should have given the requssted charge.”

S Hovever, it seems that under the decisions, even the
- ebsence of the order about whisch you inquire, would not be
fatal to a prosecution provided the election under vhioch it
vag brought was valid in other respects. The effect of the
absence of the county judge's order certifying as to the pout-
ing or of its insufficiency, simply deprives you of its use

 as prima facie evidence of the posting and it does not preclude
.. you from offering other competent testimony that the posting

vas actually carried out as required by lav, See Ezzell v.
Stete, 16 8. V. 7682; Jones v. State, 43 3. W. 9811 and Armstrong
V. Btate, 47 8. W. 981, Purthermore, it seems vell established
"thal thsre is no objeotion to a proper entry of the order in

" question by the county judge made long subsequent to the elec-
*  tion. It has been held in one instance thet it ves not im-

proper for the judge to make the entry correctly on the day
preceding a criminal trial besed on ths election. It vas held
proper alsc for the entry £¢ be made by a sucoeeding county
‘Judge on a proper showing that the publication was aotually
‘made by his predecessor. BSee Barham v. 3State, 5% 8. W. 109
~&nd Casey v, Btate, 59 8. ¥W. 884,
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" We trust that this sufficlently ansvers your inquiry

and that you will find it possible to sustsin your oriminal
prosecution.

Very truly yours
ATTORNBY GENERAL OF TEXAS

o Cogern CLlnd

Eugene Alvis
Assistant
EA:db

AT TUL €2, 1943
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